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ROAD SAFETY (ALCOHOL AND DRUGS) ACT
1970

No. 77 of 1970

An Act to protect the public against the risks inherent in
the driving of vehicles after consumption of intoxicating
liquor or drugs; and for related purposes

[Royal Assent 11 January 1971]

Be it enacted by His Excellency the Governor of Tasmania, by
and with the advice and consent of the Legislative Council and
House of Assembly, in Parliament assembled, as follows:

PART | - PRELIMINARY

1. Short title and commencement

(1) This Act may be cited as the Road Safety
(Alcohol and Drugs) Act 1970.

(2) This Act shall commence on a date to be fixed
by proclamation.
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2. Interpretation

(1) In this Act, unless the contrary intention appears

approved analyst means a person appointed as
an approved analyst under section 3;

approved operator has the meaning assigned
to that expression by section 3(5);

breath analysing instrument means any
apparatus that is  designed for
ascertaining, by analysis of a person’s
breath, the concentration of alcohol
present in his breath (being apparatus of
a type approved by the Minister by notice
in the Gazette);

breath analysis means a procedure carried out
by a breath analysing instrument for the
purpose of ascertaining, by analysis of a
person’s breath, the concentration of
alcohol present in his breath;

breath test means a test for the purpose of
indicating the concentration of alcohol
present in a person’s breath or blood,
carried out on that person’s breath by
means of a device (not being a breath
analysing instrument) of a type approved
for the purposes of such a test by the
Minister by notice in the Gazette;

crash has the same meaning as in the Road
Rules;
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Director, MPES means the Director,
Monetary Penalties Enforcement Service
appointed under section 8 of the
Monetary Penalties Enforcement Act
2005;

GVM has the same meaning as in the Vehicle
and Traffic Act 1999;

oral fluid analysis means —

(a) a procedure carried out, by means
of a device of a type approved for
the purposes of such an analysis
by the Minister by notice in the
Gazette; or

(b) such other procedure as is
prescribed —

for the purpose of ascertaining, by
analysis of a person’s oral fluid, whether
a prescribed illicit drug is present in that
fluid;

oral fluid test means a test, for the purpose of
indicating whether a prescribed illicit
drug is present in a person’s oral fluid,
carried out on that person’s oral fluid by
means of a device of a type approved for
the purposes of such a test by the
Minister by notice in the Gazette;

prescribed concentration means a
concentration of 0-05 of a gram of
alcohol in 210 litres of breath or a
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concentration of 0-05 of a gram of
alcohol in 100 millilitres of blood;

prescribed illicit drug means a drug
prescribed in the regulations as an illicit
drug;

gualified nurse means a registered nurse or an
enrolled nurse;

qualified person includes —

(@) a medical practitioner and a
qualified nurse; and

(b) a person who holds a
qualification, or has the
experience, prescribed for the
purposes of this definition; and

(c) any other person, or class of
persons, as is prescribed;

relevant time — see section 2A;

road safety disqualification notice means a
notice given in respect of an offence
committed in the circumstances set out in
section 18B(1);

supervision, of an action, includes the direct
or indirect supervision of that action and
does not require the person who is
supervising the action to be at the
location while the action is being
performed;
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trace particle detection test means a test for
the purpose of detecting traces of a
prescribed illicit drug carried out by
means of a device approved for the
purpose of such a test by the Minister by
notice in the Gazette.

(2) Inthis Act —

Australian driver licence has the same
meaning as in the Vehicle and Traffic Act
1999;

foreign driver licence has the same meaning
as in the Vehicle and Traffic Act 1999;

full licence has the same meaning as in the
Vehicle and Traffic Act 1999;

international driving permit has the same
meaning as in the Vehicle and Traffic Act
1999;

learner licence has the same meaning as in
the Vehicle and Traffic Act 1999;

motor vehicle has the same meaning as in the
Vehicle and Traffic Act 1999;

provisional licence has the same meaning as
in the Vehicle and Traffic Act 1999;

public street has the same meaning as in the
Traffic Act 1925;

restricted driver licence has the same meaning
as in the Vehicle and Traffic Act 1999;
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(2A)

vehicle has the same meaning as in the Traffic

Act 1925.

In this Act, prescribed vehicle means —

(@)

(b)

(d)

a motor vehicle that is being used to
operate a passenger transport service
within the meaning of the Passenger
Transport Services Act 2011; or

a vehicle, other than a vehicle referred to
in paragraph (a), that is designed and
constructed primarily for the carriage of
13 or more adult passengers, including
the driver; or

a vehicle that is not designed and
constructed primarily for the carriage of
passengers but has a GVM exceeding 4.5
tonnes; or

a vehicle that is being used to transport
dangerous goods within the meaning of
the Dangerous Goods (Road and Rail
Transport) Act 2010.

(3) A reference in this Act to the liability of a person
to submit to a breath analysis, oral fluid analysis,
medical examination or the taking of a sample of
blood is a reference to such a liability arising, or
a requirement made, in respect of the person
under section 7A, 7B, 8, 8A or 9.

10
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(4) For the purposes of this Act, a reference to the
driving of a vehicle or a motor vehicle includes
any of the following acts or omissions:

(@)

(b)

(©)

(d)

having charge of the vehicle or motor
vehicle;

being in control of the vehicle or motor
vehicle;

having control of the steering, braking or
other system on the vehicle, or motor
vehicle, including while it is being
towed:;

attempting to drive the vehicle or motor
vehicle;

an act or omission —

(i) done, or made, with the intention
to drive; and

(i) that forms part of a series of
events that, if it were not
interrupted, would constitute the
actual act of driving.

(5) For the purposes of subsection (4), a person may
be taken to be driving a vehicle or motor vehicle
even if —

(a)

(b)

the vehicle or motor vehicle is stationary
at the time the relevant act or omission
under subsection (4) occurred; or

the person leaves, or is removed from,
the vehicle or motor vehicle after the

11
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relevant act or omission under
subsection (4) occurred.

(6) For the purposes of subsection (4), if the holder
of a learner licence is driving a vehicle, or motor
vehicle, within the meaning of that subsection,
each of the following persons is taken to be
driving the vehicle or motor vehicle at the time:

(@) the holder of the learner driver licence;

(b) the holder of an Australian driver licence
who is or was —

(i) seated in or on the vehicle or
motor vehicle; and

(i) instructing the holder of the
learner driver licence to drive the
vehicle or motor vehicle;

(c) if the holder of the learner driver licence
IS undertaking a test or assessment for
the purposes of the Vehicle and Traffic
Act 1999, the person who is or was —

(i) seated in or on the vehicle or
motor vehicle; and

(if) testing or assessing the holder of
the learner driver licence for the
purposes of that Act.

(7) Itis a defence to an offence under this Act if the
holder of an Australian driver licence referred to
in subsection (6)(b) proves that, while in the
vehicle or motor vehicle with the learner driver —

12
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(@)

(b)

he or she did not consent to being in the
vehicle or motor vehicle while the holder
of the learner driver licence was driving
the vehicle or motor vehicle; or

he or she did not know, and could not
have reasonably been expected to have
known, that the person driving the
vehicle or motor vehicle did not hold a
full licence, or provisional licence, for
the vehicle or motor vehicle.

2A. Meaning of relevant time

(1) For the purposes of this Act, a reference to a
relevant time in relation to a person who
becomes liable to submit to a test, analysis or
medical examination is a reference to the time of
the last act of driving by the person before the
person became so liable.

(2)

For the purposes of subsection (1), if the last act
of driving cannot be ascertained with reasonable
accuracy, the time of the last act of driving by a
person is taken to be —

(a)

(b)

if the person becomes liable to submit to
the test or analysis under section 8(1) or
8A(1), the time when the person is first
found by a police officer after becoming
so liable; or

if the person becomes liable to submit to
the test, analysis or medical examination
as a result of a crash —

13
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(i) the time at which the person is
found by a police officer after the
crash —

(A) at, or near, the place of
the crash; or

(B) at, or being conveyed to, a
place for the purpose of
receiving medical
treatment; or

(it) if the person is found by a police
officer after the crash in any other
place, the time of the crash.

2B. Person liable to submit to analysis, examination,
&c., to comply with police requirements

(1) For the purposes of this Act, if a person becomes
liable, or elects, to submit to a breath analysis,
oral fluid analysis, medical examination or
provide a blood sample under this Act, he or she
must comply with any reasonable requirement
made of him or her by a police officer until —

(a) the analysis or medical examination is
performed in accordance with this Act;
or

(b) a sample of blood is taken in accordance
with this Act.

(2) For the purposes of subsection (1), a requirement
under that subsection may include, but is not

14
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3)

limited to, either or both of the following
requirements:

(a) the person is to remain in a specific
location until directed otherwise;

(b) the person is to remain under supervision
as directed.

A person who fails to comply with a requirement
under subsection (1) is guilty of an offence.

3. Approved analysts and approved operators

1)

(2)

(3)

The Minister may, with the approval of the Head
of a State Service Agency, appoint a State
Service officer or State Service employee
employed in that Agency to be an approved
analyst for the purposes of this Act, and such
officer or employee may hold office as an
approved analyst in conjunction with State
Service employment.

The Minister may appoint a person to be an
approved analyst for the purposes of this Act and
such person may hold office as an approved
analyst in conjunction with any other
employment.

The Minister is not to appoint a person as an
approved analyst under subsection (1) or (2)
unless the Minister is satisfied that the person to
be appointed holds the prescribed qualifications,
and prescribed experience, for an approved
analyst.

15



s. 3A

Road Safety (Alcohol and Drugs) Act 1970

Act No. 77 of 1970

Part | — Preliminary

16

(4)

()

An approved analyst has such functions and
powers as may be prescribed.

For the purposes of this Act, an approved
operator is a person of a prescribed class who is
authorised by the Commissioner of Police, as
prescribed, to administer a test or analysis under
this Act.

3A. Delegation

1)

(2)

3)

A police officer may delegate any of his or her
functions or powers under this Act, other than
his or her functions as an approved operator, to
any other police officer.

An approved analyst may delegate any of his or
her functions or powers under this Act to —

(@) any other approved analyst; or

(b) a person who is qualified to perform the
function or exercise the power and is
doing so under the supervision of an
approved analyst.

A police officer, or approved analyst, may
delegate a function or power under this section
in relation to a matter regardless of whether he
or she has performed a previous function, or
exercised a previous power, in respect of the
same matter.
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PART Il - OFFENCES RELATED TO THE TAKING OF
ALCOHOL AND DRUGS AND THE DETECTION
THEREOF

Division 1 — Driving under the influence of alcohol or drugs

4. Driving while under the influence of alcohol, drugs,
&c., prohibited

A person who drives a vehicle, whether or not
the vehicle is on a public street, while under the
influence of one or more of the following
substances to the extent that he or she is
incapable of having proper control of the vehicle
Is guilty of an offence:

(a) intoxicating liquor;

(b) adrug.

5. Powers of arrest, &c.

(1) If a police officer has reasonable grounds to
suspect that a person has committed an offence
against section 4, 14(1B) or 19A(1), the police
officer may exercise either or both of the
following powers:

(a) arrest the person without warrant;

(b) impound the vehicle driven by the person
and have it removed to a convenient
place for safe-keeping.

17
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(1AA)

(1AB)

(1A)

(1B)

(2)

A police officer may —

(a) arrest without warrant a person who,
without reasonable excuse, fails or
refuses to comply with a requirement or
direction, as the case may be, made to
that person by the police officer under
section 10(4) or 10A(1); and

(b) impound the vehicle driven by the person
and have it removed to a convenient
place for safe-keeping.

A police officer may use reasonable force when
arresting a person in accordance with this
section.

Where a police officer has, as a result of a breath
analysis, reasonable grounds for believing that a
person has committed an offence against section
6 he may arrest that person without warrant, and
may impound the vehicle driven by the person
and have it removed to a convenient place for
safe-keeping.

A person entitled to possession of an impounded
vehicle may collect the vehicle, or have it
collected, from the place to which it has been
removed for safe-keeping on payment of the
reasonable cost of impounding and removing the
vehicle and of its safe-keeping.

Upon the hearing of any proceedings against a
person who has been arrested under this section
in respect of the circumstances occasioning the
arrest, a court may order the person to pay the
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(3)

(4)

reasonable cost of impounding and removing the
vehicle and of its safe-keeping.

Nothing in this section prejudices or affects the
operation of section 41A of the Traffic Act 1925.

A police officer may, for the purpose of
performing any function or exercising any power
under this Act, enter a motor vehicle using such
force as is necessary and reasonable.

5A. Powers in relation to vehicles

1)

If a police officer has reasonable grounds to
suspect that a person is driving, is attempting to
drive, has driven or has attempted to drive a
vehicle in contravention of this Act, the police
officer may require the person to immediately
hand over all keys to any vehicle that are in the
possession of the person at the time —

(@) to the police officer or another police
officer; or

(b) to another person, if the police officer is
satisfied that the other person —

(i) is authorised to drive the vehicle
on a public street; and

(if) at the time of receiving the keys,
is able to lawfully drive the
vehicle on a public street.

(2) A police officer may make a requirement under

subsection (1) in respect of a person if satisfied

19
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(3)

(4)

()

that the requirement is in the interests of public
safety and may do so whether or not the person
has been, or is to be, charged with an offence
under this Act or any other Act.

If a person hands over keys to a vehicle to a
police officer under subsection (1)(a), the police
officer may take any steps that he or she
considers appropriate and practicable, in order to
ensure that the wvehicle is not causing an
obstruction and is secure, including —

(@) moving the vehicle to a more suitable or
secure place; and

(b) authorising another person to move the
vehicle, including towing the vehicle, to
a more suitable or secure place.

A police officer may retain keys to a vehicle
handed over to the police officer under
subsection (1)(a) for as long as is reasonable in
the circumstances.

A person who fails to comply with a requirement
made of the person under subsection (1) is guilty
of an offence.

6. Driving with excessive concentration of breath or
blood alcohol

(1)

20

Any person who drives a motor vehicle while
alcohol is present in his or her breath or blood in
a concentration greater than the prescribed
concentration is guilty of an offence.
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(2) A person to whom, by virtue of subsection (3) or
(4), this subsection applies who drives a motor
vehicle while alcohol is present in his body is
guilty of an offence.

(3) Subsection (2) applies to a person —

(@) who does not hold an Australian driver
licence, foreign driver licence or
international driving permit; or

(ab) who holds a learner licence, a provisional
licence or an equivalent licence issued
under the law of another Australian
jurisdiction; or

(ac) who is driving under the authority of an
Australian driver licence that requires the
holder of the licence to have no alcohol
present in his or her body while driving a
motor vehicle; or

(b) who is driving a prescribed vehicle; or

(c) who has, after the commencement of the
Road Safety (Alcohol and Drugs)
Amendment Act 1991, been convicted of

(i) the crime of manslaughter arising
out of the driving of a motor
vehicle; or

(i) the crime of causing death by
dangerous driving —

21
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if, as a result of the course of conduct
giving rise to that crime, that person was
also convicted of an offence under
section 4 of this Act or this section; or

(ca) who, after the commencement of the
Road Safety (Alcohol and Drugs)
Amendment Act 2017, has been convicted
of —

(i) the offence of reckless driving or
negligent driving; or

(i) an offence under section 32 of the
Traffic Act 1925 —

If, as a result of the conduct giving rise to
the offence, the person was also
convicted of an offence under section 4
of this Act or this section; or

(d) who is driving under the authority of a
restricted driver licence issued for a
period of disqualification from driving
imposed for an offence against this Act.

(3A) For the purposes of subsection (3), a person who
does not hold an Australian driver licence is to
be taken to hold such a licence if the person
satisfies the court that he or she would, but for
an unintentional failure to comply with an
administrative requirement within the preceding
6-month period, be the holder of such a licence.

(3B) For the purposes of subsection (3)(a), a person —

22



Road Safety (Alcohol and Drugs) Act 1970

Part Il — Offences related to the taking of alcohol and drugs and the detection

Act No. 77 of 1970

thereof

S.6

(@)

(b)

whose driver licence, within the meaning
of the Vehicle and Traffic Act 1999, is
suspended under Part 6 of the Monetary
Penalties Enforcement Act 2005; or

who is ineligible to hold such a driver
licence by reason of Part 6 of the
Monetary Penalties Enforcement Act
2005 but would otherwise be eligible to
hold such a driver licence —

is taken to hold an Australian driver licence.

(4) Subsection (2) applies to a person if —

(@)

(b)

(©)

the person has been convicted within any
10 year period of 3 or more offences
under this Act arising from at least 3
separate incidents; and

at least one of those offences was
committed on or after 12 December
1991; and

either —

(i) less than 10 years has passed
since the last of those convictions
was recorded; or

(i) 10 or more years have passed
since the last of those convictions
was recorded and the person has
not provided to the Registrar of
Motor Vehicles the certificate of
a medical practitioner or a

23
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prescribed person certifying that
the person is not alcohol-
dependent.

(5) If any proceedings for a prescribed offence have
been commenced but not completed before the
assent date, those proceedings may be continued
and subsections (2) and (3)(d), as in force
immediately before the assent date, continue to
apply for that purpose.

(6) Nothing in this section affects a conviction for a
prescribed offence.

(7) In this section —

assent date means the day on which the Road
Safety (Alcohol and Drugs) Amendment
Act 1997 received the Royal Assent;

prescribed offence means an offence
under subsection (2) in  respect of a
person of a class referred to
in subsection (3)(d) as in force
immediately before the assent date.

6A. Driving with prescribed illicit drug in blood

(1) Subject to subsection (2), a person who drives a
motor vehicle while a prescribed illicit drug is
present in his or her blood or oral fluid is guilty
of an offence.

(2) A person does not commit an offence against
subsection (1) if the prescribed illicit drug was

24
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obtained and administered in accordance with
the Poisons Act 1971.

7. Consumption, &c., of intoxicating liquor in motor
vehicles

(1) No person shall drive a motor vehicle while he is
consuming intoxicating liquor.

(2) No person shall drive a motor vehicle while any
person in the vehicle is, to his knowledge,
consuming intoxicating liquor.

(3) No person shall, in a motor vehicle that is in
motion, consume any intoxicating liquor.

(3A) Subsections (2) and (3) do not apply to a person
in a motor vehicle that is being used to operate a
passenger transport service within the meaning
of the Passenger Transport Services Act 2011 if
there is a liquor permit in force under Division 3
of Part 2 of the Liquor Licensing Act 1990 in
respect of that motor vehicle.

(4) A person who contravenes any provision of this
section is guilty of an offence.

Division 2 — Examination of persons for alcohol or drugs

7AA. Application of Part
If —

25
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(a) a police officer reasonably believes that a
person is liable to submit to a test,
analysis or medical examination under
this Act; and

(b) the person flees from the police officer,
or another person, while the police
officer or other person is attempting to
administer the test or analysis, or to
arrange for the medical examination to
be performed; and

(c) the police officer, or another police
officer, immediately pursues the person
and the pursuit continues without
interruption; and

(d) during the pursuit the person enters a
private residence or another place that is
not a public place —

the pursuing police officer may, without warrant
and using no more force than is reasonably
necessary for the purpose, enter the private
residence or other place notwithstanding that it is
not a public place.

7A. Power of police officer to require driver of motor
vehicle to undergo breath test

(1) A police officer may require any person who is
driving a motor vehicle on a public street to
undergo, at or near the place where the
requirement is made, a breath test and, for the
purpose of enabling him to make such a request,
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(2)

(3)

(4)

may, if necessary, direct that person, by signal or
otherwise, to stop his vehicle.

A requirement or direction under subsection (1)
may be made by a police officer whether or not
he has grounds for suspecting that a person may
have consumed intoxicating liquor.

Where under subsection (1) a police officer
requires a person to undergo a breath test, that
person shall comply with the requirement in the
presence of that officer or another police officer
and in accordance with such directions as may
be given by that officer or that other officer.

Where, after requiring a person to undergo a
breath test in accordance with this section, a
police officer reasonably believes that alcohol
may be present in that person’s breath or blood,
whether as a result of such a test or not —

(a) the police officer may require the person
to undergo another breath test; and

(b) whether or not a further breath test is
required under paragraph (a), the person
becomes liable to submit to a breath
analysis.
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7B. Power of police officer to require driver of motor
vehicle to undergo oral fluid test

(1)

(2)

3)

(4)

()

A police officer may require any person who is
driving a motor vehicle on a public street to
undergo, at or near the place where the
requirement is made, an oral fluid test.

For the purpose of making a requirement under
subsection (1), the police officer may direct the
person, by signal or otherwise, to stop the
vehicle.

Where a police officer requires a person to
undergo an oral fluid test under subsection (1),
that person must comply with the requirement in
the presence of that officer or another police
officer and in accordance with such directions as
may be given by that officer or that other officer.

A requirement or direction under this section
may be made by a police officer whether or not
the officer has grounds for suspecting that a
person may have a prescribed illicit drug in his
or her oral fluid.

Where, after requiring a person to undergo an
oral fluid test in accordance with this section, a
police officer reasonably believes that an illicit
drug has been consumed by, or administered to,
the person, whether as a result of such a test or
not —

(@) the police officer may require the person
to undergo another oral fluid test; and
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(b) whether or not a further oral fluid test is
required under paragraph (a), the person
becomes liable to submit to an oral fluid
analysis.

7C. Liability to provide blood sample following oral
fluid test

1)

(2)

(3)

If a police officer requires a person to undergo
an oral fluid test in accordance with section 7B
or 8A and —

(a) the police officer reasonably believes that
an illicit drug has been consumed by, or
administered to, the person, whether as a
result of such a test or not; or

(b) the person refuses to undergo the oral
fluid test —

the police officer may require that person to
submit to the taking, by a qualified person, of a
sample of blood for analysis.

A police officer may only require a person to
submit to the taking of a sample of blood for
analysis if the officer reasonably believes that
the sample can be taken within 5 hours of the
relevant time.

Where a police officer requires a person to
submit to the taking of a sample of blood for
analysis under subsection (1), that person must
comply with the requirement in the presence of
that officer or another police officer and in
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by that officer or that other officer.

7D. Trace particle detection tests

1)

(2)

3)

(4)

A police officer may direct any person who is
driving a motor vehicle on a public street to stop
his or her vehicle for the purpose of conducting a
trace particle detection test.

A direction may be given under subsection (1)
whether or not the police officer has grounds for
suspecting that a person may have a prescribed
illicit drug in his or her blood or oral fluid.

For the purpose of performing a trace particle
detection test, a police officer may collect a
sample from the steering wheel of a motor
vehicle directed to stop under subsection (1) or
required or directed to stop under any other
provision of this Act.

A police officer may use such force as is
necessary and reasonable to collect a sample
referred to in subsection (3).

8. Liability for breath test as a result of conduct

1)

30

Where at any time a police officer finds a person
in circumstances which give him cause to
suspect that alcohol may be present in that
person’s breath or blood and the police officer
reasonably believes that that person drove a
motor vehicle while that alcohol was so present,
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(2)

(2A)

(3)

(4)

()

that person becomes liable to submit to a breath
analysis.

Where a police officer reasonably believes that,
while a motor vehicle was in motion, an offence
under section 167A of the Criminal Code, or an
offence under this Act, the Traffic Act 1925 or
the Vehicle and Traffic Act 1999, was
committed, the person (if any) who was driving
the vehicle when it was in motion becomes liable
to submit to a breath analysis.

Where the driver of a vehicle that has been
involved in a crash cannot be immediately
identified, any person who was in the vehicle at
the time of the crash becomes liable to submit to
a breath analysis.

Where a police officer reasonably believes that,
while a motor vehicle was in motion, the vehicle
became involved in a crash, the person (if any)
who was driving the vehicle at the time of the
crash becomes liable to submit to a breath
analysis.

Without affecting the generality of subsection
(1), a police officer may, for the purpose of
forming the suspicion referred to in that
subsection, deduce from the manner in which the
person concerned was behaving at the time when
the police officer found him that that person may
have had alcohol in his body at that time.

Where a motor vehicle continues in motion after
the commission of an offence referred to in
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(6)

(7)

(8)

subsection (2) or after the occurrence of a crash
referred to in subsection (3), the police officer
concerned may, if necessary, direct the person
who is driving the vehicle, by signal or
otherwise, to stop his vehicle.

Where a person has become liable to undergo a
breath analysis by virtue of subsection (1), (2),
(2A) or (3), a police officer may first require that
person to undergo a breath test at or near the
place where the requirement was made.

Where under subsection (6) a police officer
requires a person to undergo a breath test, that
person shall comply with that requirement in the
presence of that officer or another police officer
and in accordance with such directions as may
be given by that officer or that other officer.

Where a person who has become liable under
this section to submit to a breath analysis
undergoes a breath test in accordance with the
directions of a police officer, that person ceases
to be so liable, unless the result of the breath test
indicates that alcohol may be present in that
person’s breath or blood.

8A. Liability for oral fluid test or oral fluid analysis as

result of conduct

(1)

Where at any time a police officer finds a person
in circumstances which give the police officer
cause to reasonably suspect that a prescribed
illicit drug may be present in that person’s oral
fluid and the police officer reasonably believes
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()

that that person drove a motor vehicle while that
drug was so present, the police officer may
require the person to undergo an oral fluid test or
oral fluid analysis.

Where a police officer reasonably believes that,
while a motor vehicle was in motion, a crime
under section 167A of the Criminal Code, or an
offence under the Traffic Act 1925 or the Vehicle
and Traffic Act 1999, was committed, the police
officer may require the person (if any) who was
driving the vehicle when it was in motion to
undergo an oral fluid test or oral fluid analysis.

Where a police officer reasonably believes that,
while a motor vehicle was in motion, the vehicle
became involved in a crash, the police officer
may require the person (if any) who was driving
the vehicle at the time of the crash to undergo an
oral fluid test or oral fluid analysis.

Without  affecting  the  generality  of
subsection (1), a police officer may, for the
purpose of forming the suspicion referred to in
that subsection, deduce from the manner in
which the person concerned was behaving at the
time when the police officer found him or her
that that person may have had a prescribed illicit
drug in his or her oral fluid at that time.

Where a motor vehicle continues in motion after
the commission of a crime or an offence referred
to in subsection (2) or after the occurrence of a
crash referred to in subsection (3), the police
officer concerned may, if necessary, direct the
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(5A)

(6)

(7)

person who is driving the vehicle, by signal or
otherwise, to stop the vehicle.

Where a person has become liable to undergo an
oral fluid analysis by virtue of this section, a
police officer may first require that person to
undergo an oral fluid test at or near the place
where the requirement was made.

Where a police officer requires a person to
undergo an oral fluid test under subsection (1),
(2) (3) or (5A) that person must comply with the
requirement in the presence of that officer or
another police officer and in accordance with
such directions as may be given by that officer
or that other officer.

Where under subsection (5A) a police officer
requires a person to undergo an oral fluid test,
that person must comply with that requirement
in the presence of that officer or another police
officer and in accordance with such directions as
may be given by that officer or that other officer.

9. Liability for medical examination where condition
may not be due to alcohol

1)

Where a police officer reasonably believes that a
person drove a motor vehicle in a public street
while he was in such a condition as to be
incapable of driving that vehicle without risk of
danger to other persons and is of the opinion (as
the result of a breath test or a breath analysis or
otherwise) that that condition did not arise, or
did not wholly arise, from the presence of
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(2)

3)

(3A)

(4)

alcohol in his body, the police officer may
require that person to undergo a medical
examination, and, for the purpose of enabling
him to make such a requirement, the police
officer may direct that person, by signal or
otherwise, to stop his vehicle.

Where a requirement is made of a person under
subsection (1), that person becomes liable to
submit to a medical examination.

The medical examination referred to in this
section is an examination by a medical
practitioner directed to ascertaining whether the
condition of the person submitting to the
examination arises wholly or partially from the
taking or administration of drugs, and, if such be
the case, the nature of those drugs.

A police officer may request that, as part of a
medical examination referred to in this section,
the medical practitioner by whom it is being
carried out enable a qualified person to take a
sample of blood for analysis under this Act from
the person being examined.

Where in the course of such a medical
examination as is referred to in this section the
medical practitioner by whom the examination is
being carried out informs the person submitting
to the examination that it is necessary or
desirable in order to effect the purpose of the
examination for an analysis to be made of a
sample of the blood of that person, or a request
has been made under subsection (3A) in respect
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of the person, the obligation of that person to
submit to that examination shall be deemed to
include an obligation to submit to the taking of a
sample of his blood.

10. Enforcement of obligation to provide blood sample
or submit to breath analysis or medical examination

1)

(2)

(3)

A police officer may require a person who is
liable under this Part to submit to the taking of a
sample of blood for analysis or submit to a
breath analysis, oral fluid analysis or a medical
examination to proceed to such place or into
such vehicle by such means and with such
person as the officer may indicate and there
submit himself or herself to the taking of that
sample or to that analysis or that examination.

If a person fails or refuses to comply with a
requirement made under subsection (1), or is in
such a condition or behaves in such a manner as
to give reasonable grounds for believing that he
will not comply with the requirement, a police
officer may take him into custody and convey
him or cause him to be conveyed to some
appropriate place, and there detain him or cause
him to be detained, for so long as is necessary to
enable a direction to be given to him under
subsection (4).

A police officer shall not exercise his powers
under subsection (2) in respect of any person
unless that officer has reasonable cause to
believe that the taking of the sample of blood for
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(4)

(4A)

(4AB)

analysis, or the taking of a sample of oral fluid
for oral fluid analysis, or the breath analysis or
medical examination can be carried out, within 5
hours after the relevant time, at or near the place
to which that person is to be, is being, or has
been conveyed in the exercise of those powers.

Where a person who is liable to submit to the
taking of a sample of blood for analysis, or the
taking of a sample of oral fluid for oral fluid
analysis, or submit to a breath analysis or a
medical examination is at a place where, or in a
vehicle in which, that sample can forthwith be
taken or that analysis or medical examination
can forthwith be carried out, a police officer may
direct him or her there to submit to the taking of
the sample or to the analysis or examination.

Where a person who is liable to submit to a
breath analysis is at a place where, or in a
vehicle in which, that analysis can be carried out
forthwith and that person fails or refuses to
comply with a direction given to him in
accordance with subsection (4), the approved
operator of the breath analysing instrument at
that place or in that vehicle shall inform that
person that he may elect to submit to the taking
of a sample of his blood for analysis instead of
submitting to a breath analysis, but only if the
taking of that sample can be begun within 5
hours after the relevant time.

Where a person who has been informed in
accordance with subsection (4A) declines to
submit to the taking of a sample of blood —
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(4B)

()

(a) the approved operator concerned is to
inform the person of the consequences of
declining to submit to the taking of the
sample; and

(b) if the person does not elect to submit to
the taking of the sample as soon as
practicable after being informed of the
consequences of declining to submit —

(i) the person is taken to have
declined to submit to the taking
of the sample; and

(i) the deemed decision to decline to
submit to the taking of the sample
is final.

Where a person who has been informed in
accordance with subsection (4A) elects to submit
to the taking of a sample of blood under
subsection (4A) or (4AB), the approved operator
concerned shall forthwith cause arrangements to
be made for such a sample to be taken by a
qualified person.

Where a person is at a hospital for medical
treatment or is being attended by a medical
practitioner for medical treatment, a police
officer shall not direct that person to submit to a
breath analysis unless he notifies the medical
practitioner in charge of that treatment of his
intention to make the direction and that medical
practitioner does not object on the grounds that
compliance therewith, would, in his opinion, be
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(6)

(7)

(8)

prejudicial to the proper care or treatment of that
person.

Where a person is liable to submit to a breath
analysis a police officer, if —

(a) a medical practitioner has objected to the
submission of that person to such an
analysis on the grounds referred to in
subsection (5);

(b) it appears to that officer that it may be
dangerous to that person’s medical
condition to submit to the analysis; or

(c) it appears to that officer that, by reason
of that person’s condition, it is not
practicable for that person to submit to
the analysis —

may direct that person to submit to the taking of
a sample of his blood for analysis.

No direction shall be given under this section to
a person requiring him to submit to a breath
analysis or oral fluid analysis, or to a medical
examination, or to the taking of a sample of his
blood, after the expiration of 5 hours after the
relevant time and a person is not required under
this section to submit to a breath analysis or oral
fluid analysis, or to the taking of a sample of his
blood, or to a medical examination that is begun
after the